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Our readers doubtless observed the new cover in which the initial 
number of Volume IV was issued. The change was experimental, 
and was tried because of the difficulty of getting a good impression on 
the former cover, and for other mechanical reasons. In response, 
however, to the protests of several procheins amis, who thought that the 
change detracted from the appearance of the magazine — in which 
opinions we concur — we have returned to the old. We hope there 
may be general approval of the better quality of paper adopted with 
the beginning of the new volume. 



As we go to press, the death is announced of Judge William J. 
Robertson, of Charlottesville, formerly one of the judges of the Vir- 
ginia Court of Appeals, and for many years past the acknowledged 
leader of the Virginia bar. Judge Robertson was past eighty years 
of age at the time of his death, and had retained his mental vigor 
to the last. He was a familiar figure in the Court of Appeals up to a 
comparatively recent period, and probably appeared before that tri- 
bunal in more cases of importance than any other lawyer in the State. 
He was justly noted for his practical knowledge of pleading, both at 
law and in equity, and as an advocate had few superiors. His char- 
acter was of the highest order, and in his death the profession of the 
State sustains a loss that is irreparable. 



Under the title of "Rambles through the Illinois Reports," the 
National Corporation Reporter has been publishing a series of most 
interesting papers, in the shape of discursive notes on the older cases 
found in the Illinois reports. These Rambles, which are prepared by 
the accomplished editor, Adolph Moses, Esq., take note not only of 
the legal points involved in the cases, but of the subsequent history of 
the case, with brief references here and there to the judges and coun- 
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sel, and to the parties themselves, wherever the personality of any of 
these possesses interest for the reader. 

We know of no richer field for researches of this character than the 
Virginia Reports prior, say, to 1860. Is there not some one among 
the older members of the Virginia bar to take up the prolific and at- 
tractive theme? 



The Green Bag has published recently a series of interesting 
sketches entitled ' ' Some Virginia Lawyers, Past and Present, ' ' written 
by Mrs. Sallie E. Marshall Hardy. In the April number appear 
sketches of some of the more prominent lawyers of the State, who are 
still with us, namely, William Wirt Henry, President Keith of the 
Court of Appeals, Gen. William H. Payne, Gen. Eppa Hunton, Col. 
Charles Marshall (now of Baltimore), and Judge Roger A. Pryor 
(now of New York). The two latter, though they have wandered to 
more attractive fields beyond the Potomac, will doubtless be content 
still to be classed as Virginia lawyers, and given places in so distin- 
guished a company. The same number contains brief sketches of 
Judge William J. Robertson, who has died since its publication, James 
A. Seddon, John Scott, his son, Robert E. Scott, and his grandson, 
the late lamented Attorney-General of the State, R. Taylor Scott, 
Gov. Henry A. Wise, and Patrick H. Aylett. 



Creation of Leases in Virginia. — In Burruss v. Hines (Va.), 
26 S. E. 875 (3 Va. Law Reg. 130), it is assumed (though not 
necessary to the decision in the case), that an agreement for a lease for 
one year is unenforceable, if the lease is to begin at a future date. 
Thus, if on the first day of January A makes a verbal agreement to 
rent certain premises to B for one year from the first of February fol- 
lowing, the agreement would be invalid, and no action could be 
brought thereon. 

If this view be correct, as the agreement is not for the lease of real 
estate "for more than one year," it must be by reason of Code of Vir- 
ginia, sec. 2840, cl. 7, which declares that no action shall be brought 
"upon any agreement that is. not to be performed within a year;" 
" from the making thereof," being added as the meaning of the stat- 
ute. And this doctrine is sustained by the weight of authority. See 
17 Am. St. Rep. 752-57, note to Wallace v. Scoggins, 18 Or. 502, 
where the cases are collected. And see article by Prof. E. H. Ben- 
nett, "Agreements not to be Performed within one Year," 29 Am. 
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Law Keview, 481, 484 (reprinted in 1 Va. Law Reg. 553). See, 
also, 12 Am. and Eng. Enc. Law, p. 978, and note. 

The conflict of decisions disclosed by the cases cited by the au- 
thorities referred to above is due to diversity of opinion on the ques- 
tion whether an agreement to give a verbal lease for one year, to begin 
at a future date within one year, is capable of being fully performed, 
on the part of the lessor, within one year. For the statute does not 
require performance on both sides within one year. See Seddon v. 
Rosenbaum, 85 Va. 928, following the leading English case of Don- 
ellan v. Read, 3 B. and Ad. 809. On the one hand it is contended 
that such an agreement is fully performed by the lessor' s merely giving 
the lease, which can be done within one year; on the other it is claimed, 
that in order to the full performance of his agreement by the lessor, 
he must actually permit the tenant to occupy for the term stated, 
which, of course, could not be within one year, when the lease for a 
year is to begin at a future date. 

Upon principle, it would seem that the lessor does fully perform his 
agreement by giving the tenant the lease, and this may be (and is to 
be), in the case stated, within one year.- A failure to give the lease 
at the day named would be a breach of the lessor's contract; and if 
on that day the lease is given, any subsequent interference with the 
tenant's possession by the landlord would simply be an act of trespass. 
As for wrongful intrusions by third persons, the tenant must take care 
of himself. And if it be said that there is an implied warranty of 
quiet enjoyment on the part of the lessor, the reply is that this may 
be performed (if the occasion arise) within one year; but aside from 
this, that such obligation, imposed by law, would no more make the 
lessor's agreement invalid as not capable of performance within one 
year, than would the implied warranty of title attached to the sale of a 
chattel make the verbal agreement to sell in one month unenforceable. 
As said by Gray, in Viterbo v. Friedlander, 120 U. S. 712, the com- 
mon law regards a lease as the grant of an estate for years, in which 
the lessee takes a title. It is true that a contract of personal service 
for one year to begin in future is within the Statute of Frauds {Lee v. 
Hill, 87 Va. 497) ; but here there is the continuous duty of giving 
and receiving services. 

It is stated by Professor Minor, that an actual lease in Virginia, 
for five years or less, can be made by word of mouth. Such an 
actual lease is not a contract for the lease of real estate, and so 
does not require writing under Code of Virginia, sec. 2840, cl. 6 ; 
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and the estate created thereby does not require to be by deed by sec. 
2413, because by supposition it is not for a term of more than five 
years. It would seem, therefore, to be effectual to all intents and pur- 
poses, as coming within sec. 2413 as to conveyances, and not at all 
affected by the provisions of see. 2840, which refer only to promises, 
contracts, agreements, etc. In no view, therefore, could it be called 
an "agreement not to be performed within a year." But under the 
English Statute of Frauds, in the corresponding case of an actual 
lease not exceeding three years, upon which a certain rent is reserved, 
it was held that the case was not entirely without the operation of sec. 
4 of the statute; that " the leases are valid, and what remedy can be 
had upon them in their character of leases may be resorted to; but 
they do not confer the right to sue the lessee for damages for not taking 
possession." See Inman v. Stamp, 1 Starkie, 12; Edge v. Strafford, 
1 C. and J. 391; Lord Bolton v. Tomlin, 5 Ad. and E. 856; Wright 
v. Stavert, 2 E. and E. 721; Smith on Cont. (108). 

As to the effect of an actual lease for one year, made verbally to 
begin at a future date, see Young v. Dake, 5 N. Y. 463 ; Becar v. 
Flues, 64 N. Y. 518; Whiting v. Ohlert, 52 Mich. 462 (50 Am. Eep. 
265), where such a lease was sustained. Quaere, under the Virginia 
statute, as to the effect of an actual lease made verbally, for five years 
or less, to begin in futuro. 

In 2 Lorn. Dig. (93), the Virginia statutes are quoted, and it is 
said, disregarding the distinction between an actual lease and an agree- 
ment for a lease: "It would seem, therefore, that a mere parol, un- 
written demise for a year will be valid; or a written demise for five 
years or less; but a demise beyond five years must be by deed." And 
considering the unsettled state of the law in Virginia, and the diffi- 
culty of distinguishing between an actual contract of lease, and an ex- 
ecutory agreement for a lease, it is the part of prudence to reduce to 
writing all contracts for the possession of land for more than one year, 
and also all such contracts for one year only, since the operation of the 
lease is often postponed until a day subsequent to its date. 

c. A. G. 



Liability of Tenant for Permissive Waste. — It is certain that 
there is no implied covenant on the part of the landlord to keep the 
premises in repair during the term; nor is there any implied warranty 
by the landlord that a building leased is safe, or that it is suitable for 
the tenant's purposes. In Sutton v. Temple, 12 M. & W. 52, 63, 
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Baron Parke said: "With respect to the other and principal question 
in this case, whether a contract or condition is implied by law, on the 
demise of the land, that it shall be reasonably fit for the purpose for 

which it is taken The word ' demise ' certainly does not carry 

with it any such implied undertaking; the law merely annexes to it a 
condition that the party demising has a good title in the premises, and 
that the lessee shall not be evicted during the term." And in Ward v. 
Fagin, 101 Mo. 669 (20 Am. St. Eep. 650), it is held, in accordance 
with all of the authorities, that a landlord is not bound to keep the 
leased premises in repair, nor is he responsible to the tenant for the 
injuries resulting to the latter from their non-repair. See 12 Am. & 
Eng. Ency. Law, 723, 1103; 50 Am. Dec. 776-83, note; 38 Am. 
St. Rep. 477, note; 52 Id. 884, note. 

On the other hand, there are many cases which sustain the doc- 
trine that the law implies a duty on the part of the tenant to keep 
the premises in repair, and that a failure to do so is permissive 
waste. See 2 Min. Inst. (4th ed.) 614; 12 Am. & Eng. Ency. Law, 
721; 95 Am. Dec. 121, note; Windon v. Stuart (W. Va.), 28 S. E. 
776. But when it is asked what repairs must the tenant make, and 
what amounts to permissive waste, it is difficult to obtain a satisfactory 
answer from the cases. This is, doubtless due to a growing tendency 
to relieve the tenant from liability for non-repair. Indeed, it has 
recently been decided in England (contrary to the former opinion), 
that a tenant for life is not liable for permissive waste at all ( Cart- 
wright v. Newman, 41 Ch. D. 532); and in a note to the seventeenth 
edition of Williams on Real Property, p. 565, it is said by the English 
editor: "The old opinion was that a tenant for years was liable for 
permissive as well as voluntary waste. Li tt, sec. 71. But in modern 
times, conflicting opinions have been expressed on this point. Heme 
v. Bembow, 4 Taunt. 764; Yellowly v. Gower, 11 Ex. 274, 293-94; 
Woodhouse v. Walker, 5 Q. B. D. 499, 503; Re Cartwright, 41 Ch. 
D. 532. As we have seen, it has now been decided that a tenant for 
life is not liable for permissive waste, and, on principle, this decision 
should govern the case of a tenant for years, though it may be pointed 
out that anciently tenants for life and [for] years were equally in the 
position of farmers, while in modern times tenants for life are usually 
life owners rather than farmers. ' ' In United States v. Bostwiek, 94 
U. S. 53, it is said by Waite, C. J., at p. 65: "But in every lease 
there is, unless excluded by the operation of some express covenant or 
agreement, an implied obligation on the part of the lessee to so use the 
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property as not unnecessarily to injure it Whatever damages 

would necessarily result from a use for the same purposes by a good 
tenant must fall upon the lessor. All that the relation of land- 
lord and tenant implies in this particular is, that the tenant while using 
the property will exercise reasonable care to prevent damage to the 
inheritance." And again, at p. 68: "The implied obligation is not 
to repair generally, but to so use the property as to make repairs un- 
necessary, as far as possible. It is, in effect, a covenant against vol- 
untary waste, and nothing more." 

In 2 Min. Inst. (4th ed. ), 615, United States v. Bostwick is referred to 
as a case in which " C. J. Waite propounds some remarkable views 
touching permissive waste; views which the writer conceives to be un- 
warranted either by authority or sound policy, and contradictory of 
the terms of the statute of waste." And the learned author thus lays 
down the law of permissive waste, going to the opposite extreme: 
"Permissive waste, sometimes called negligent waste, is generally de- 
fined, as we have seen, as matter of omission only, such as suffering a 
house to fall, or to be injured, for want of necessary reparations. It 
will seem however, to be somewhat more comprehensive than this lan- 
guage would imply. Thus, if destruction be done by a stranger, or a 
mob; or if fire, originating by the act of an incendiary, or by neglect 
in a neighboring tenement, consumes the premises, it is supposed to be 
undeniably waste, and yet as it cannot with propriety be termed vol- 
untary waste, which supposes the action of the tenant, it is believed to 
fall within the designation of such as is permissive. Upon this idea, 
permissive waste would include not only all destruction arising from 
neglect of the necessary reparations, but also such as proceeds from the 
acts of strangers, not public enemies, and from all casualties, not oc- 
casioned immediately by the act of God." See the Nitro- Olyeerine 
Case, 15 Wall, 524. 

As has been said, the law as to the implied obligation of the tenant 
to keep the premises in repair seems to be undergoing change, and 
even when the landlord is under no contract obligation to repair, it is 
believed to be usual for reparations to be voluntarily made by him, 
and not by the tenant. 

In 95 Am. Dec. 121, note, the law is thus laid down as to the 
tenant's implied duty to repair: "It is not, however, an obligation 
resting upon the tenant to repair generally, but only to keep the 
premises in as good repair as he receives them, ordinary wear and tear 
and accidental injuries excepted. Thus in the case of buildings, a 
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tenant from year to year is bound to keep them wind and water-tight, 
in the absence of any special agreement on the subject; but is not 
bound to make substantial and lasting repairs, such as putting on a 
new roof; nor is he bound to rebuild when the premises have accidently 
become ruinous, or are destroyed, unless by special agreement. But 
it is the duty of a farm tenant to make all needed current repairs on 
fences in the absence of a contrary covenant. This implied duty 
grows out of the occupancy of the land." See 12 Am. & Eng. Ency. 
Law, 720, note. And see Windon v. Stuart (W. Va.), 28 S. E. 776, 
where it is said, that a tenant must make ordinary repairs to buildings, 
repair and keep up fences, remove and keep down filth, such as elders, 
briars, etc. , growing on farming and grazing lands, at his own expense, 
unless otherwise provided in the lease. c. A. g. 



